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Boundary Bay Conservation Committee (BBCC)
Incorporated as a B.C. Society, January, 1990

Closing Remarks
Roberts Bank Terminal 2 Project (RBT2)

August, 2019

The Boundary Bay Conservation Committee (BBCC) was established in 1988 to 
enhance public awareness of the Fraser River delta and estuary. We have worked 
with other conservation groups to obtain protection and recognition for this 
world class ecosystem.



LIMITED SCOPE OF THE ENVIRONMENTAL IMPACT STATEMENT (EIS)

 At the beginning of the process, the BBCC expressed concern that the scope of the 
Environmental Assessment was insufficient as it was vague and lacked specific 
parameters.  (Documents #68 and #88)

 BBCC raised concerns that the scope of the EIS did not include marine shipping 
beyond the footprint of the Project.  (Document #166).  When the Shipping Addendum 
was added, it lacked credibility as, throughout the assessment of more than 5 years, 
it was stated that it would not be included in the decision-making process.  It was 
unfair to add consideration of the Shipping Addendum to the EIS in March 2019.  

 The EIS failed to  accurately identify and credibly address the true scope of effects 
which include the interactive, interdependent habitats of the Fraser River Watershed, 
the Estuary and the Salish Sea.

 The EIS failed to identify and credibly address the true scope and effects on a major 
stopover of the Pacific Flyway which is vital to migrating birds traveling between 20 
countries over 3 continents.

 The EIS failed to address implications and effects of the Project in terms of provincial, 
national and international designations and signed transboundary agreements.

 The EIS failed to credibly address cumulative effects of current, past and planned 
Projects.

https://www.ceaa-acee.gc.ca/050/documents/p80054/100074E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/100117E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/100560E.pdf
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DIFFICULT PUBLIC PROCESS

The Environmental Impact Statement (EIS) is wordy and poorly written with 
fragmented organization.  It is difficult to find all the information on single topics.  The 
Appendices and Figures in the Tables of Contents are unlabelled making it difficult to 
locate maps, diagrams, and important information.

The bottom line of cumulative residual adverse environmental effects with mitigation 
is not clearly addressed.  

It would have been helpful if the Review Panel had hired independent scientists to 
present unbiased evidence and expert opinions on critical significant environmental 
topics.  Reports from the Proponent are sometimes more subjective than factual.  
Information has been massaged and has not been peer-reviewed.   

The EIS is vague and insufficient leading to layer-upon-layer of requests and replies 
creating a fragmented compilation of information that cannot be comprehended 
without serious study.  This process effectively shut out the opportunity for 
meaningful input from the general public.   
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The Proponent was afforded too many opportunities to provide additional information 
to the flawed and insufficient EIS.  The Proponent also tried to sideline the process by 
sending a confidential brief “exclusively for government” in September, 2016.  In the 
brief, the Proponent rebutted concerns raised by the public in submissions to the CEAA 
environmental assessment process. 

At the public hearing, the Proponent was permitted to say, “Thank you”, or nothing to a 
presenter.  This was inappropriate sending a message of comradery or dismissal.

The Proponent was permitted to present summary comments at the end of each day of 
the Public Hearing and there was no opportunity for the public, experts, or government 
presenters, to challenge the accuracy of the comments.

BBCC is concerned that the Proponent, the Vancouver Fraser Port Authority (VFPA), is in 
conflict of interest as it is a government body seeking approval from the government for 
a highly-controversial project that will have significant adverse environmental effects 
that cannot be mitigated or replaced.  Of this there can be no doubt after reading the 
submissions which are supported with evidence.
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The VFPA is the promoter, developer, and regulator.  It appears there are no real 
restrictions on how the VFPA manages the ports and this project is causing 
problems for existing terminal operators, especially at Roberts Bank.

This concern is exacerbated by the fact that Transport Canada is permitting the 
Vancouver Fraser Port Authority to bring RBT2 forward for assessment despite 
recommendations from three transportation experts who advised the Ministry in 
2008 that:

“…policy makers develop container capacity in Prince Rupert before making 
investments in Vancouver” and further that: “…a systematic approach be taken to 
achieve an understanding of port capacity before a conclusion is reached that a 
particular port must necessarily be physically larger.” 
(Strategic Advisors Report, Asia Pacific Gateway and Corridor Initiative Report and 
Recommendations, 2008; Burghardt, DeFehr and Turner) 

No one in the federal Liberal Government is raising concerns that this Project is 
being reviewed under the flawed legislation of the Harper Conservative 
Government.  As the VFPA is a government body, it would be easy for the federal 
government to recognize that RBT2 is not needed and there are better options 
for Canada’s west container traffic business.



REVIEW PANEL’S RESTRICTIONS ON PUBLIC INPUT AT THE PUBLIC HEARING

The BBCC remains concerned about the legal implications of the Review Panel not 
allowing oral presentations at the Public Hearing in reference to interpretation of 
‘alternative means’ in the Canadian Environmental Assessment Act 2012.  In 
submission #1858, the BBCC questions why the BBCC was not permitted to orally 
address interpretation of ‘alternative means’.  The refusal doesn’t make sense 
considering the information provided by the Panel in Document 1777, Decision 
rendered on R. Emsley motion on ‘alternative means’.  In this document, the Review 
Panel announces plans for a topic-specific session on alternative means and invites 
perspectives:

“One of the objectives of the hearing is for the Proponent to explain the Project and 
respond to concerns and questions raised by Participants and the Panel during the 
public hearing and for the Proponent and Participants to share their perspectives on 
the potential environmental effects of the Project, including the issue of alternative 
means. Not until all information has been provided and questioned at the hearing 
can the Panel complete it assessment of alternative means.”
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https://www.ceaa-acee.gc.ca/050/documents/p80054/130089E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/129832E.pdf


Not only does the Review Panel appear to be operating under a questionable 
interpretation of ‘alternative means’, it also appears that the Review Panel believes it 
can block oral presentations that claim the Panel’s restrictive interpretation is not 
supported in CEAA 2012.   The BBCC was not allowed to present its perspectives on 
the meaning of ‘alternative means’ as outlined in CEAA 2012

The BBCC submission, prepared for the topic-specific session on ‘alternative means’, is 
not documented in an identifiable way on the CEAA RBT2 website.  It is buried in 
document #1849: ‘From the Review Panel Secretariat to Susan Jones: re: Participation 
in the Alternative Means topic specific session on May 31, 2019.’ The Secretariat 
states the document cannot be presented at the public hearing during the topic-
specific session: 

“I am writing to advise that the Panel will not allow the presentation during the topic-
specific session as is given it is in the nature of argument, not evidence or 
information with respect to alternative means to carrying out the designated project 
that are technically and economically feasible. The Panel advises that, 
notwithstanding the foregoing, you may file your presentation as part of or in support 
of your closing remarks (i.e., as closing argument).

Attachment A is the BBCC submission which the Review Panel refused to hear at  Public Hearing 
of May 31, 2019.  BBCC was permitted to present the last 9 slides. 
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https://www.ceaa-acee.gc.ca/050/documents/p80054/130077E.pdf


The Review Panel appears to be predicating its review on a fixed, narrow 
interpretation of ‘alternative means’.    The Panel’s interpretation was not revealed to 
the public until the public meeting of January 30, 2019,  held by the Review Panel.  
Ms. Jocelyn Beaudet, Chair of the Review Panel, stated in the opening remarks:

“Now, the Panel would like to clarify a few points regarding its mandate. According to 
CEAA 2012 the Panel is required to look at the purpose of the project but not the need 
for the project. Its mandate is to examine a specific container terminal proposed by a 
proponent and evaluate its environmental effects and not where the B.C. West Coast 
requires the development of a container terminal.” Page 7/181, Document #1413

This was announced 5 years after the Environmental Assessment process began and 3 
years after the appointment of the Review Panel.  Neither CEAA 2012, nor the Review 
Panel Mandate, state that the Review Panel is limited to examining a specific 
container terminal.  To the contrary, Section 2.1 of CEAA 2012 defines a ‘designated 
project’ as projects for which CEAA is responsible:

“The term “project” refers to designated projects under CEAA 2012 for which the 
Agency is the responsible authority, and “project EA ” refers to the EA of designated 
projects conducted under CEAA 2012 for which the Agency is the responsible 
authority.”
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In Documents #1849, #1425, #1642. and #1858, the BBCC challenges the Panel’s 
statement of January 30, 2019, claiming it is not  in the Canadian Environmental 
Assessment Act 2012;  the Review Panel Mandate; or the Terms of Reference.  Nor 
does the statement conform with common law, plain meaning, or the International 
Core Values for Public Participation.  It was not made clear to the public during the 
process.  Hundreds of  submissions from the public express the view that the Port 
of Prince Rupert is a viable and sensible alternative to RBT2, providing evidence of 
the public understanding of ‘alternative means’.  The public rightly interpreted the 
literal meaning of  ‘alternative means’ as “other ways”

In the Review Panel’s formal statement of January 30, 2019, Ms. Beaudet stated, 
“the Panel is required to look at the purpose of the project but not the need for the 
project.”  However, contrary to this statement, in the EIS, the Proponent states;

“2.0 PROJECT OVERVIEW 

This section describes the need for the proposed Roberts Bank Terminal 2 Project 
(RBT2 or the Project), including the purpose, objectives, and context of the 
Project,…”

Additionally, in Table 5-1 in the EIS lists “specific alternatives that were considered 
as part of this assessment”.  These include expansions and conversions at  
Vancouver ports, expansion at Deltaport, and Prince Rupert expansions.

https://www.ceaa-acee.gc.ca/050/documents/p80054/130077E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/126697E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/129353E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/130089E.pdf


10

Also, the EIS addresses west coast container capacity demand, not Vancouver 
container capacity demand.  This fits in with mandate of the Proponent, the 
Port of Vancouver (Vancouver Fraser Port Authority):

“5.3 LOCATION OF MARINE TERMINAL  WITHIN BRITISH COLUMBIA 
ALTERNATIVES

Port Metro Vancouver’s Land Use Plan (PMV 2014) requires maximising the 
use of existing terminals before building any new facilities…

…In addition to these projects and initiatives under consideration within PMV’s 
jurisdiction, other initiatives could result in the addition of container capacity on 
the west coast of B.C.”

The Review Panel may be basing its limiting interpretation of ‘alternative 
means’ on the publication of the Canadian Environmental Assessment Agency, 
‘Addressing “Purpose of” and “Alternative Means”’.  However, that document states 
that it is for information purposes only and not a substitute for the Canadian 
Environmental Assessment Act (CEAA 2012).  It also states: “in the event of 
inconsistency between this guide and CEAA 2012 or regulations, CEAA or 
regulations would prevail.”

The public is not required to be aware of the CEAA Guidelines so it is unjust to 
limit review of the environmental assessment based on guidelines which are 
not clearly supported in CEAA 2012.
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An opinion on this issue by articled law student, Andrea Lesperance, (under Calvin 

Sandborn, Q. C. – Legal Director, University of Victoria ELC), Documents #1843 and 
#2009 ) confirms the position of the Review Panel on ‘alternative means’ can be 
challenged: 

“There is a reasonable argument that a determination of what activities fall within 
the scope of ‘alternative means of carrying out the project’ that would support 
this purpose should include terminal expansions of a similar technical character 
at alternative locations outside of the proposed site. Although the Canadian 
Environmental Assessment Agency’s Operational Policy Statement limits 
alternatives to those ‘under consideration of the proponent’ this is not consistent 
with CEAA, 2012 – which does not limit alternative means to those that are 
technically and economically feasible for the proponent to undertake. 
There is an important policy argument to be made regarding purpose of 
environmental assessment as a planning tool, and the fact that this would be 
thwarted if the alternatives assessment was limited to alternatives that the 
proponent would undertake.”

Attachment B is a chronology of the Review Panel’s refusal to permit oral presentations on 
interpretations of ‘alternative means’ at the Public Hearing of RBT2, May 31, 2019.
Attachment C is a copy of the legal opinion by articled law student, Andrea Lesperance.

https://www.ceaa-acee.gc.ca/050/documents/p80054/130069E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/132146E.pdf


SIGNIFICANT RESIDUAL ADVERSE ENVIRONMENTAL EFFECTS

The RBT2 Project  includes dredging and filling the Fraser River Estuary with 35 
million cubic metres of likely-contaminated fill to build a 330-acre island for 
containers, a 122-acre widened causeway and an 8-acre expanded tug basin.  

The EIS predicts that the Project footprint will destroy 137 acres (55.6 ha) of intertidal 
habitat and 279 acres (113 ha) of subtidal habitat.  An additional 43 acres (17.4 ha) of 
subtidal habitat will be lost from dredging and densification.

The Proponent promotes RBT2 as a terminal that will be built in deep water beyond 
the sensitive marshes and mudflats avoiding impacts to habitat and wildlife.  
However, this is misleading as the terminal location has marine vegetation; highly 
suitable crab habitat; and critical habitat for Southern Resident Killer Whales.  It is 
also used by wintering waterfowl. 

The 330 acres of fill for the terminal will substantially increase the port structures 
that block the pathways of migrating salmon and other fish species;  this removes 
them from shoreline habitats and exposes them to predation.  This is an ongoing 
highly significant adverse effect of the Roberts Bank ports.  

The EIS fails to effectively address the impacts on 80 species of fish and shellfish.

The EIS fails to credibly incorporate the findings and recommendations of the Cohen 
Commission on ‘The Uncertain Future of Fraser River Sockeye’, October 2012.
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Biofilm, critical to hundreds of thousands Western Sandpipers, is right where the 
Proponent plans to widen the causeway.  The widening is particularly extensive in the 
location of the highest quality biofilm.  This significant adverse environmental effect is 
not sufficiently addressed in the EIS.

Cropped from
Figure 11-8

Green is biofilm

Yellow is planned
widening

The Project is planned in one of Canada’s top Important Bird Areas (IBAs).   Canada 
has a unique responsibility with respect to shorebirds in that more than half of their 
breeding range occurs in Canada.  According to Environment and Climate Change 
Canada (ECCC), the recognition of an area as an IBA is meant to be a ‘conservation 
currency that transcends international borders and promotes international 
collaboration for the conservation of the world’s birds’ ECCC Document 1091 

BBCC recommends that the Review Panel seriously consider Canada’s national and 
global responsibility and accountability when considering the irreparable loss of 
internationally significant habitat associated with the massive RBT2 Project.
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Ongoing Degradation of Intercauseway Habitat

The Tug Basin was built in the intercauseway as part of the Deltaport Third Berth 
Project (DP3).  Now the Proponent wants to extend the tug basin.  With the DP3 
Project, the Compensation Program included a plan to stabilize the large sandbar 
with the dendritic channels in the intercauseway area.  Impacts to the sandbar 
complex have reduced the productivity of the area from an important dense   
Zostera marina eelgrass bed to a sandy tide flat.   The sand lobe is spreading and 
covering the eelgrass. 

Plans to stabilize the area were abandoned.  Now the Proponent wants to 
exacerbate the problem by extending the tug basin into the problematic area.  

The intercauseway area was once rich habitat for fish, numerous marine species, 
and migrating birds.  Now there is ongoing degradation which is a significant 
residual adverse environmental effect of  the Roberts Bank ports and the 
Tsawwassen Ferry Terminal.  This is an important issue which is not sufficiently 
addressed the RBT2 EIS.     
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Western Sandpipers

“The entire species population of Western Sandpipers, approximately 3.5 million 
birds, migrates northward along the Pacific Flyway to their Arctic breeding grounds 
• An estimated 42%–64% of Western Sandpipers rely on Roberts Bank to refuel”

ECCC Document #1775

The BBCC raised concerns about impacts on the Western Sandpipers.  During the 
public hearing many submissions provided evidence from experts that the 
Proponent’s methods were flawed, inappropriate and incomplete and, therefore, 
lacked credibility. 

Independent experts and Environment and Climate Change Canada predict 
substantial changes in the salinity regime at Roberts Bank if the Project is built.

“Environment and Climate Change Canada warns that proposed mitigation 
measures are not likely to be effective”…

…“ECCC maintains that predicted Project-induced changes to Roberts Bank 
constitute an unmitigable species-level risk to Western Sandpipers, and shorebirds 
more generally, due to the predicted disruption to the salinity regime that supports 
fatty acid production from biofilm.” ECCC 1775 pages 15 & 19 

ECCC also rated the impact of Project on hundreds of thousands of sandpipers as 
“potentially high in magnitude, permanent, irreversible, and, continuous.” Doc. 1146
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Southern Resident Killer Whales (SRKW)

BBCC’s concerns about impacts on the Southern Resident Killer Whales were 
confirmed by submissions from experts who testified that information from the 
Proponent on effects on the SRKW was flawed.  The Proponent has underestimated 
the cumulative impacts of noise, toxic emissions, collisions, spills, and loss of foraging 
opportunities.

Impacts from larger vessels are based on assumptions and dismissed without evidence 
by the Proponent.  The Proponent claimed there will be little difference in underwater 
noise.  Experts submitted oral and written evidence that noise levels will increase and 
concluded the significant negative impacts cannot be mitigated.

Ship Emissions and Air Quality

BBCC’s concerns about impacts of the Project on Air Quality have been confirmed by 
Environment Canada in Submission #1970  

“ECCC does not support the conclusion made by the Proponent that due to the 
Mercator (2018) report, all predicted effects to air quality from marine shipping are 
negligible. Further, ECCC does not believe that this report and findings are an 
appropriate method for evaluating the potential air pollutant impacts of Project-
related marine shipping.”
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INSUFFICIENT EVIDENCE TO ENSURE THAT COMPENSATION AND MITIGATION 
PLANS PREVENT SIGNIFICANT RESIDUAL ADVERSE ENVIRONMENTAL EFFECTS 

Compensation and mitigation plans are not carried out with credible scientific 
evidence, transparency or fairness. It is tragic that they are after-the-fact measures. 
They have become contributing elements of the devastating incremental loss of 
globally-valued habitats at Roberts Bank. 

Adaptive Management Strategies are ongoing and ineffective. You can’t build a 
project of this size without monumental environmental impacts. 

As documented above, there are historic and ongoing significant adverse 
environmental effects to air quality: fish species; intercauseway habitats; shorebirds  
(particularly Western Sandpipers) and Southern Resident Killer Whales.

Additionally there are ongoing significant adverse effects to wildlife and humans 
from increased industrialization with noise, light, water and air pollution.

BBCC submitted information from a study on 151 habitat-compensation projects in 
the Fraser River Estuary.  The study found that most of the projects had failed to 
achieve the goals set by the government.

(Lievesley, M.1 , D. Stewart1 , R. Knight2 , B. Mason2 . 2017. Marsh and Riparian Habitat Compensation in 
the Fraser River Estuary: A Guide for Managers and Practitioners. 42pp + vii)
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The Proponent expresses plans to piggyback existing habitats and place offsets in 
strange locations. 

Environment and Climate Change Canada has raised concerns:  

“There is a high likelihood that proposed Project offsetting would not be fully 
successful, even in the long term. In particular, technical measures are not 
currently available to offset biofilm impacts. ECCC advises that substantial 
technical challenges exist to achieving successful offsets in terms of replacing 
wetland habitat types and wetland functions. Finally, a high level of uncertainty 
remains on biofilm-shorebird ecology and the potential impacts that this Project 

may have on biofilm production.”  Document  1091
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INSUFFICIENT EVIDENCE TO ASSESS CUMULATIVE EFFECTS OF RBT2

On July 5, 2004, Environment Canada wrote that there had never been a cumulative 
effects assessment of all the developments at Roberts Bank, the original construction 
and expansion phases. In consequence, there is no information on the long-term 
effect of previous expansions and historical losses. 

As the RBT2 Project addresses only the Project footprint, it fails to address cumulative 
effects and their impacts on the region and cross jurisdictional boundaries which will 
be significant.  The VFPA has no accountability beyond the footprint of the Project.

The cumulative effects as stated in the RBT2 are based on assumptions, not evidence. 
Models are tools for assessment, but they are not complete scientific evidence;  the 
input is limited and cannot consider all the complexities of interactive, interdependent 
ecosystems.

The RBT2 EIS did not adequately consider historical wetland losses.

The cumulative effects fail to credibly apply the Precautionary Principle

Many of the internationally-significant species will be maintained only if healthy 
habitats are preserved. Important areas, such as Roberts Bank and Boundary Bay, 
must be vigorously protected. (Canadian Wildlife Service such as #65, ‘The birds of the Fraser River 

delta: populations, ecology and international significance, by R.W. Campbell and K.W. Campbell, 1986, page 63)
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FAILURE TO PROVIDE A CREDIBLE RATIONALE FOR RBT2

BBCC has provided evidence to the Review Panel that the Proponent has 
presented inflated forecasts for the container business in Vancouver that are not 
being realized.  BBCC has also submitted documented evidence of sufficient 
container capacity to meet B.C.  west coast  container business demand well into 
the future. (Documents #209, #583, #1267, #1421, #1710) 

BBCC notes that the Review Panel made several requests for more specific 
information on the statistics  of the container business in the Vancouver ports  
which are under the jurisdiction of the Proponent, the Vancouver Fraser Port 
Authority  (VFPA).   The responses from the Proponent did not specifically answer 
the requests.

In the early stages of the RBT2 environmental assessment, the VFPA claimed there 
was  immediate need for more container capacity in their Vancouver ports.  Now, 
as the business is not growing according to their forecasts, they are stating they 
will need the capacity in the future.  

The following graph from Document #1710  reveals that Vancouver forecasts are 
not being realized and the growing container business is at Prince Rupert.  
References are documented in Submissions #583, #1267, and #1421.
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The VFPA has continually provided information that combines statistics from the Port of 
Prince Rupert with statistics of the VFPA.  This is misleading as the container business at 
the Port of Prince Rupert is growing considerably faster at a Compound Annual Growth 
Rate (CAGR) of 20% from 2008-2017 compared to a CAGR of 3% in VFPA ports over the 
same period. Graph from Submission #1267
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The VFPA has not provided the Review Panel  with full and accurate  evidence to 
support the rationale for RBT2. 

The EIS fails to disclose that recent increases in container traffic demand is largely 
for US-bound containers.  

According to Container Traffic Forecasts for Vancouver, Ocean Shipping 
Consultants (OSC), 2016, 21% of import containers (full and empty) were US-bound 
in 2013 compared to 13% in 2011 and 18% in 2012. Then the percentage of US-
bound container rose to 23% in 2014 and 24% in 2015.  Business articles report 
as high as 27.4% US-bound containers. 

The information and data provided in the RBT2 EIS fail to support the reasons for 
the project;  the updated EIS data lowers projected demand proving there is 
capacity to meet Canada’s west coast projected demand to 2030 and beyond.

There is no evidence of shortfall in capacity for decades and certainly not to 2030 
which is the stated purpose of this environmental assessment.
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There is no economic rationale and the social and environmental effects are 
significantly adverse with:

destruction of globally-significant habitat
rail and road congestion
noise, light, air and water pollution
impacts to health
safety risks 
loss of quality of life

The UN Report of May, 2019, warns of eroding global ecosystems.  The true scope 
of RBT2 includes the interactive, interdependent habitats of the Fraser River 
Watershed, the Estuary and the Salish Sea.  This amazing globally-significant 
treasure is exactly the type of ecosystems that the UN Report is addressing.   

UN Report: released summary May, 2019, 
Robert Watson, Chair: Intergovernmental Science-Policy Platform on Biodiversity and 
Ecosystem Services: 

“The health of the ecosystems on which we and other species depend is 
deteriorating more rapidly than ever. We are eroding the very foundations of 
economies, livelihoods, food security, health and quality of life worldwide,” 

“We have lost time. We must act now.”



Attachment A: 

BBCC Submission prepared for Topic-Specific Session 
of the Public Hearing, May 31, 2019

The BBCC was not permitted to present the slides addressing interpretation of 
alternative means.  As a result, the BBCC presented the last 9 slides.

This submission is included in the letter from the Review Panel Secretariat to Susan 
Jones, Document 1849, May 30, 2019 
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Boundary Bay Conservation Committee (BBCC)

May 31, 2019

Advocating a Fair and Reasonable process 
and Plain Meaning in reference to: 

5. Considering Alternative Means of 
Carrying Out the Project 

as presented in the Roberts Bank Terminal 2 Project 
Environmental Assessment Process

(RBT2 EIS)
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The Terms of Reference and the EIS 
should provide sufficient guidance for the 
public to have meaningful input

The Terms of Reference and the EIS 
should be clear and unambiguous
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The environmental assessment of RBT2 
began in September, 2013, five years and 
8 months ago.

The Panel began its review on May 31, 
2016, three years ago.

The Review Panel held an Information 
Session on January 30, 2019, and made a 
statement about “Need” and 
“Alternatives” 
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January 30, 2019: Information Session on RBT2

Opening Comment by the Chair of the Review Panel in 
reference to the Mandate of the Review Panel:

“Now, the Panel would like to clarify a few points 
regarding its mandate. According to CEAA 2012 
the Panel is required to look at the purpose of 
the project but not the need for the project. Its 
mandate is to examine a specific container 
terminal proposed by a proponent and evaluate 
its environmental effects and not where the B.C. 
West Coast requires the development of a 
container terminal.”
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 This statement is not from the 
Canadian Environmental Assessment 
Act 2012. 

 It is an interpretation of the Act and 
the source was not provided.

 There is no definitive evidence in 
CEAA 2012, the RBT2 EIS, or the TOR 
that the public was restricted by law 
to this narrow sense of the meaning 
of “alternatives” or “purpose”.
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CEAA 2012

Factors To Be Considered

Section 19.

(f) the purpose of the designated project;

(g) alternative means of carrying out the 
designated project that are technically and 
economically feasible and the environmental 
effects of any such alternative means;
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 The Jan. 30th statement infers that 
“alternatives” will not be judicially 
considered as presented in the EIS.

 This interpretation is unfairly narrow 
and was not made clear to the public in 
the EIS or the TOR.

 The narrow interpretation does not 
conform to the rule of “plain meaning” 
or “common law”. 
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If the Panel has a restrictive mandate 
that does not fit in with the public’s 
understanding of “alternatives” and 
“purpose” as presented in the RBT2 
EIS, then there is a serious problem 
with this process.
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Document #1777  The Review Panel in response to the 
Motion regarding ‘Alternative Means’ states: 

“…the Proponent does not have 
jurisdiction to construct a new terminal in 
Prince Rupert.  As a result, the Panel 
understands the Proponent’s position to 
be that a new container terminal in Prince 
Rupert is not an alternative means of 
carrying out the Project, but rather an 
alternative to the Project.”
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The Panel paraphrases CEAA’s 

publication ‘Addressing “Purpose of” and 

“Alternative Means”,’  indicating 

“Alternative Means” are different 
ways to meet the Project purpose 
NOT alternatives to the Project.
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 This CEAA publication states it is for 
information purposes only and that it is 
not a substitute for CEAA 2012.

 It further states that in the event of 
any inconsistency between this guide 
and CEAA 2012 or regulations, CEAA or 
regulations would prevail.

The BBCC definitively finds 
inconsistency with interpretation of 
“purpose” and “alternative means.”
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 It appears a narrow interpretation is being 
introduced after 5 years of public input which 
reveals a common understanding that BC 
alternative locations were included under 
“Alternative Means”, and need was included 
in the factor of “Purpose”.

 The narrow interpretation is not reflected in 
the TOR or the EIS.

 To the contrary, the Proponent introduced 
and discussed “need” and “alternatives” to 
the Project in the EIS.
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“2.0 PROJECT OVERVIEW 

This section describes the need 
for the proposed Roberts Bank 
Terminal 2 Project (RBT2 or the 
Project), including the purpose, 
objectives, and context of the 
Project,…”
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 “Table 5-1 summarises the specific 
alternatives that were considered as 
part of this assessment. The locations 
of the marine terminal options 
discussed are shown in Figure 5-1”

Quote from page 5-4 of the EIS
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“Within the Alternative Means section, 
PMV also provides comment on projects 
that could provide additional container 
capacity outside of PMV’s jurisdiction (see 
Section 5.3.4). However, these projects 
are not technically feasible for PMV to 
undertake since PMV has no control of 
projects undertaken outside PMV’s 
jurisdiction.”
(EIS, Section 5.2.1, Page  5-4)
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From a public perspective, just because a 
Project is not technically feasible for the Port of 
Vancouver, that does not dismiss consideration 
of other Projects, especially when the Port:

 has included alternatives in the EIS 

has stated many times that the EIS is 
addressing location of the Project within B.C., 
not just Roberts Bank  

has stated in the EIS the purpose of meeting 
west coast container capacity demand, not just 
Vancouver demand
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Additionally, the Port indicates they are 
mandated to consider options within B.C.
“5.3 LOCATION OF MARINE TERMINAL  WITHIN BRITISH COLUMBIA 
ALTERNATIVES

 Port Metro Vancouver’s Land Use Plan (PMV 
2014) requires maximising the use of existing 
terminals before building any new facilities…

 …In addition to these projects and initiatives 
under consideration within PMV’s jurisdiction, 
other initiatives could result in the addition of 
container capacity on the west coast of B.C.”
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 It is clear that the RBT2 EIS 
addresses alternatives in the sense of 
other locations and west coast 
container traffic.

Also, the RBT2 EIS includes the Port 
of Prince Rupert in the statistics of 
actual business, capacity and 
demand.
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The public has acted in good faith with 
information in the RBT2 EIS

There was never a clear indication in the 
Terms of Reference or the Environmental 
Impact Statement that the public should not 
be reviewing the RBT2 EIS as written.

It appears the Port, like the public, 
considered the Project should be viewed in 
terms of “need” and “alternatives” because 
that is how it is written.
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Evidence of interpretation of “need” as presented 
in the EIS: 

 submissions that address the lack of a 
credible business case, feasibility study, or 
cost/benefit analysis

 the port’s rationale is based on west coast 
container statistics, not Vancouver statistics.

 the port relied on statistics of  rapid growth 
in container traffic business at Prince Rupert 
to state its case of “need”.
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 The Panel requested more specific data on 
Vancouver port statistics and the replies 
were insufficient as specific data and 
references were not provided.

BBCC submissions provided referenced 
data, tables, and graphs showing sufficient 
container traffic capacity to meet demand 
in Vancouver and on Canada’s west coast 
for decades without RBT2.

Submissions 209, 583, 1267, and 1421

48



The public understands the broader meaning 
of “alternatives” because that has been the 
meaning for decades.

The narrow meaning of “alternatives” is new, 
unclear, and ambiguous.

Why would the federal government willingly 
remove logical factors from the environmental 
assessment process.

It defies common sense and due process. 

 It is unethical and interpreted as a subversion 
of justice.  
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The public has participated for over 5 
years on the interpretation and 
understanding that “alternatives” means 
other locations in B.C. 

The strongest, most frequent message 
from the  public is:

“Why is this Project even being 
considered at this location???
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CEAA did not ensure that the RBT2 EIS 
made clear to the public the narrow 
interpretation of “purpose” and 
“alternatives”. 

On the contrary, the RBT2 EIS 
presents “need” in Section 2 and 
province-wide alternatives in Section 
5-3, Volume 1. 
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Why is the Canadian Environmental 
Assessment Agency throwing in  
unreasonable limitations at this late stage?

The EIS and public participation have 
operated on a reasonable understanding of 
“purpose” and “alternatives”. 

The late, limiting statement by CEAA creates 
a big difference between public reason and 
the interpretation of CEAA lawyers.
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It prevents plain meaning. 

If enforced, CEAA will be nullifying 5 
years of reasonable public input.

It is interpreted as interference and 
manipulation.

It is unfair and undermines due 
process.
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In reference to CEAA’s narrow interpretation of the 
Act, the BBCC expressed concerns in submission 
1425 and wonder if the concerns are being 
addressed.  The BBCC wrote:  

“It is unreasonable of the Canadian 
Environmental Assessment Agency to expect 
the public, or any respondents to the EIS, to 
comprehend these apparent ambiguous, 
unethical constraints to consideration of their 
input to the process. It is intimidating and will 
inhibit participation in the EIS.” 
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“In the EIS, the Vancouver Fraser Port 
Authority (VFPA) addresses Canada’s west 
coast container capacity and forecasts 
which necessarily include the Prince 
Rupert Port Authority. It defies logic to 
turn around and be restricted to 
addressing only “a specific container 
terminal” i.e. Roberts Bank Terminal 2.”
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“The directive is taking liberties with 
the more general wording of the 
Review Panel’s Mandate and appears 
to impose limits beyond the powers 
of the Canadian Environmental 
Assessment Act, 2012. (CEAA 2012)”
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The narrow interpretation of the meaning 
of “alternatives” in this environmental 
assessment contravenes: 
the principles of fundamental justice
basic procedural rights
common law
International Core Values for the Practice of 
Public Participation  
#6, Public participation provides participants 
with the information they need to participate in 
a meaningful way.
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The participants have acted in 
good faith and made submissions  
on “purpose” and “alternatives” as 
presented in the EIS.

 These comments need to be 
meaningfully included.

CEAA needs to also act in good 
faith.
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Environmental Effects of the Project

 Irreparable, significant effects throughout the 
Fraser estuary, watershed and the Salish Sea

 Destruction of internationally and nationally 
significant habitat, including species at risk 

 Noise, air, water, and light pollution
 Increased congestion on land and water
 Safety concerns with increase in vessel 

traffic, including LNG vessels on the river & in 
the estuary

 Certainty of ongoing destruction of habitat at 
Roberts Bank 
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 Mitigation and compensation measures are 
promises that have never been met at Roberts Bank 
– lack scientific credibility

Community Mapping Network (CMN) Study focussed on marsh 
and riparian compensation sites in the Fraser River Estuary. 

 The paper looked at a large sample of the 151 habitat-
compensation projects completed over nearly three 
decades. It found that most of the projects had failed to 
achieve the goals set by government.

 The study found that replacement marshes were often 
over-run with invasive plants, and that other projects 
along the shorelines "failed to resemble natural riparian 
environments in their structure, function and 
connectivity to the aquatic environment.“

Lievesley, M.1 , D. Stewart1 , R. Knight2 , B. Mason2 . 2017. Marsh and Riparian Habitat Compensation in the Fraser River Estuary: 
A Guide for Managers and Practitioners. 42pp + vii
https://www.cmnbc.ca/wp-content/uploads/2018/11/Lievesley-et-al-2016_Marsh-riparian-habitat-compensation-in-the-Fraser-
River-Estuary.pdf
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“…for the past three decades, developers 
have been carving up prime wetlands and 
replacing them mostly with something of 
lesser value, while the government has 
been claiming no net loss of habitat.”  

“CMN researchers found that often there 
was no follow-through on the 
compensation projects.”

“Replacement marshes were plunked down 
in the estuary and then, after a few years, 
largely forgotten. Sometimes the marshes 
were promised but never built.”

Globe and Mail, Mark Hume, Dec. 18, 2016, updated April 13, 2017, ‘Fraser River estuary being maintained to benefit 
people, not wildlife: study https://www.theglobeandmail.com/news/british-columbia/fraser-river-estuary-is-being-maintained-to-benefit-people-
not-wildlife-study/article33360430/

61

https://www.theglobeandmail.com/news/british-columbia/fraser-river-estuary-is-being-maintained-to-benefit-people-not-wildlife-study/article33360430/


The study does not calculate how much 
habitat has been lost, largely because over 
the years inconsistent methods of 
measurement were used.

What the researchers were sure of is that 
when they looked at the compensation 
habitat, they found a lot of it was inferior to 
the natural habitat it replaced.

Vital wildlife habitat in the Fraser estuary is 
being managed so it looks nice to people, not 
for the survival of wildlife.
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 Even with a more adaptive approach,  
"uncertainty remains as to whether the 
current compensation framework is effective 
at recreating all elements of habitat lost.“

 That is a sobering caution on the Fraser River 
delta, a globally important biodiversity hot 
spot

 The proposed new container port would 
encroach on mud flats used by migrating 
western sandpipers. That is vital habitat, and it 
is hard to see how that project can go ahead 
when the report makes it clear that "no net 
loss" is largely a myth.
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Deltaport Third Berth, BBCC Freedom of Access to Information
In 2014, BBCC requested request detailed information of habitat 
compensation for Deltaport 3rd Berth Project from 2009 to 2011…details of 
scientific information including Habitat Alteration, Disturbance, and 
Destruction, habitat compensation actions and locations…costs and 
allocation of funds. How was the “No Net Loss Policy” applied? What 
compensation ratios were applied? How were contractors selected?
Received 604 pages 
Pages  501, 502  from BC Environment, March 2010  - 4  years after Project approval
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XXXX DFO pg. 544



604 pages of discussions without any scientific 
information or references, 4 years after approval of the 
Deltaport Third Berth

Mitigation, Compensation and Adaptive 
Management Plans for RBT2 cannot 
possibly prevent cumulative significant 
adverse environmental effects of  
complex, interdependent, interactive 
habitats of the Fraser River, the Estuary 
and the Salish Sea. 
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Why is RBT2 even being considered when 
there are more reasonable and cheaper 
alternatives that won’t destroy the Fraser 
Estuary?
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Attachment B
Failure of the Review Panel to allow oral presentations on interpretation of 
‘Alternative Means’ in the Canadian Environmental Assessment Act, 2012

Public Hearing of May 31, 2019, Delta, British Columbia
Chronology

1.  September 12, 2013:  Vancouver Fraser Port Authority submitted a Project Description of the 
Designated Project: Roberts Bank Terminal 2 (RBT2), Document #1 to the Canadian 
Environmental Assessment Agency (CEAA)

2. September 23, 2013: CEAA invited public comments on the Project Description, Document #3

3.  November 7, 2013: CEAA announced the RBT2 Project would require a federal environmental 
assessment, Document #5

4.  November 8, 2013: Notice of Commencement of an Environmental Assessment, Document #6

5.  January 7, 2014: RBT2 Environmental Assessment referred to a Review Panel, Document #11

6.  April 17, 2015: Final Review Panel Terms of Reference, Document #176 and Environmental 
Impact Statement Guidelines, Document #177
Note: Amended April 2019: Terms of Reference and Environmental Impact Statement 

Guidelines, Document #1680

https://www.ceaa-acee.gc.ca/050/documents/p80054/94519E.pdf
https://www.ceaa-acee.gc.ca/050/evaluations/document/94521?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/95986?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/95988?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/97301?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/101301?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/101303?culture=en-CA
https://www.ceaa-acee.gc.ca/050/evaluations/document/129461?culture=en-CA
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7. January 30, 2019, Document # 1413: At a public meeting held by the Review Panel, 
Ms. Jocelyn Beaudet, Chair of the Review Panel stated in the opening remarks: 

“Now, the Panel would like to clarify a few points regarding its mandate.  According 
to CEAA 2012 the Panel is required to look at the purpose of the project but not the 
need for the project. Its mandate is to examine a specific container terminal 
proposed by a proponent and evaluate its environmental effects and not where the 
B.C. West Coast requires the development of a container terminal.”  Page 7/181

8.  February 3, 2019, Document #1420, Roger Emsley letter of concern over comments by 
Chair of Review Panel at the public meeting of January 30, 2019: Mr. Emsley stated the 
comments appear to contravene Section 19.1 (g) of the Canadian Environmental 
Assessment Act (CEAA) 2012:
“g) alternative means of carrying out the designated project that are technically and 
economically feasible and the environmental effects of any such alternative means;”

9. February 5, 2019,  Document #1425, Susan Jones on behalf of the Boundary Bay 
Conservation Committee (BBCC) expressed concern over statement by the Review 
Panel Chair on January 30, 2019:  

 The statement infers that the Review Panel will not include ‘need’ in their assessment 
and report. It appears to be a warning originating from a restrictive interpretation of 
CEAA 2012 which is beyond the Panel’s mandate as outlined in the Terms of Reference, 
Document #176 of RBT2.

https://www.ceaa-acee.gc.ca/050/documents/p80054/126674E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/126684E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/126697E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/101301E.pdf
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 The statement imposes limits on the environmental assessment that are beyond the 
powers of CEAA 2012

 It is unreasonable of the Canadian Environmental Assessment Agency to expect the 
public to comprehend apparent ambiguous, unethical constraints to consideration of 
their input to the public process.

 It is logical that the public would want to consider why the Project is planned and 
whether or not the Project is needed, especially when billions of tax dollars are spent on 
infrastructure to service port terminals. 

 This public announcement is long after the initial procedures of the Review Panel. It is a 
new confining interpretation that defines and limits the approach of the Review Panel 
near the end of the process. 

 While consideration of ‘need’ is no longer a requirement of CEAA 2012, it does not 
necessarily follow that the Panel is prohibited from considering ‘need’ when it is an 
obvious and logical component of the Purpose of a project. This is the case with the RBT2 
Project, especially as it is stated as the guiding principle of Section 2.0, Project Overview 
(Page 16/206), of the RBT2 EIS, Document # 181. Purpose, objectives and context are 
included as subsections of the ‘need’. “This section describes the need for the proposed 
Roberts Bank Terminal 2 Project (RBT2 or the Project), including the purpose, objectives, 
and context of the Project, and summarises Project planning, development, and 
implementation phases. 

https://www.ceaa-acee.gc.ca/050/documents/p80054/101388E.pdf
https://www.ceaa-acee.gc.ca/050/evaluations/document/101482?culture=en-CA
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 The EIS documents are about building container traffic capacity on Canada’s west coast to 
meet demand and the effects of building that capacity at Roberts Bank in the Fraser River 
Estuary. This is logically interpreted as the need for container capacity to meet demand as 
described in Section 2.0 of the EIS. 

 The BBCC is also concerned with the second part of the statement by the Review Panel: 
“Its mandate is to examine a specific container terminal proposed by a proponent and 
evaluate its environmental effects and not where the B.C. West Coast requires the 
development of a container terminal.” This statement doesn’t appear in the Panel’s 
Mandate.

 The Review Panel Mandate includes purpose of the project and alternative means of 
carrying out the project. 

 The stated Purpose of RBT2: “2.1 PROJECT PURPOSE AND OBJECTIVES Metro Vancouver 
(PMV) proposes to build RBT2 to meet increasing forecasted demand for containerised 
trade on the west coast of Canada and to continue to maximise the potential economic 
and competitive benefits of the port.” In the EIS, the Vancouver Fraser Port Authority 
(VFPA) addresses Canada’s west coast container capacity and forecasts which necessarily 
include the Prince Rupert Port Authority. It defies logic to turn around and be restricted to 
addressing only “a specific container terminal” i.e. Roberts Bank Terminal 2. The 
Vancouver Fraser Port Authority wants to include west coast container traffic statistics 
based on the faster growing success of the Prince Rupert Port Authority and then exclude 

Prince Rupert from consideration in assessing the purpose and rationale of RBT2..
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The public announcement with newly defined restrictions at this stage of the RBT2 EIS is 
disturbing as it appears to be an attempt to stop credible consideration of all of Canada’s 
west coast container traffic capacity and demand in the Review Panel’s considerations and 
Report.

10. March 1, 2019, Public Hearing Procedures, Document #1476

2.2 The Panel considers the public hearing to be an essential part of the review process and 
gives careful consideration to all written submissions and oral presentations relevant to its 
mandate. After the public hearing and following the closure of the record, the Panel will 
prepare and submit an environmental assessment report to the Minister that sets out the 
Panel’s rationale, conclusions, and recommendations, including any mitigation measures and 
follow-up programs, and a summary of any comments received from the public.

8.10 All documents related to the public hearing, except documents provided in confidence, 
including written and oral submissions, transcripts, schedules, exhibits, and undertakings, will 
be placed on the public registry in a timely manner.

11.  May 3, 2019, written submission of a Motion for Public Hearing by Roger Emsley, 
Document #1687 
“That the RBT2 Panel require VFPA to carry out a proper study of "alternative means of 
carrying out the designated project (RBT2) that are technically and economically feasible and 
the environmental effects of any such alternative means” as required in CEAA 2012 section 
19 (1) (g).”

https://www.ceaa-acee.gc.ca/050/documents/p80054/126871E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/129556E.pdf
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12.  May 14, 2019, Public Hearing, Motions, Hearing Transcript, Document #1728
Oral presentation of Motion by Roger Emsley, page 13/98:

“My motion is as follows. That the Review Panel require Vancouver Fraser Port Authority to 
carry out a proper study of alternative means of carrying out the designated project that are 
technically and economically feasible and the environmental effects of such alternative means. 

That statement is lifted straight out of CEAA 2012. Why? And all of this is included in the 
submission I made.

First of all, there are a number of alternatives. The first one I list is the Fairview Terminal at 
Prince Rupert operated by DP Ports World.

As I note in my submission, they have the capability to go to four to five million TEUs.  Last year 
they operated at just above a million TEUs.  They’re growing at 20 percent per year.
Global Container Terminals has submitted an alternative to Terminal 2, and there are others. 

But let’s focus on those for now…”
…

Page 15/98
“THE CHAIRPERSON: Thank you, Mr. Emsley. I have a question for you, please. 
I think what the Panel is wondering is the use of alternatives and alternative means. I think 
there’s a lot of confusion. And I was wondering if you are aware that CEAA 12 has removed from 
the previous law the requirement to do a study of alternatives. 

https://www.ceaa-acee.gc.ca/050/documents/p80054/129676E.pdf
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Of course, we are going to report to the Minister in our report all the concerns and issues 
that the participants will bring to us, but I just want to know what is your definition of both 
alternatives and alternative means.”

MR. EMSLEY: My definition of alternative means is that as far as trade, Canadian trade, 
which I’m in full support of, we need to look at all the alternatives. 
There are three pillars to a review of this nature. One is the economics, the second is the 
environment, the third is community. They are all interconnected. Later on this week I will 
get into more detail about that. 

In order to carry out a proper assessment and make a recommendation to the Minister, 
which I’m sincerely hoping is to turn this project down; we need to have a view of all the 
alternatives. 

West coast Canada provides the trade outlet and inlet for the whole country in terms of 
dealing with Asia. Add that to the fact that, just to the south of us, Northwest Seaport 
Alliance is planning to expand to six million containers, and yet 35 percent of what goes 
through here are U.S. containers, adding nothing to the Canadian economy.

In a hearing of this nature and when you’re making recommendations to the Minister, I 
expect all of that to be included.”
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13.  May 17, 2019, Notification of topic-specific hearing session on alternative means on May 31, 
2019, Document #1760 …”Information on alternative means must be provided to the 
Secretariat by May 28, 2019 and the information must be additional / new information to what is 
already on the Registry. Persons who wish to make an oral presentation at the May 31, 2019 
session are asked to notify the Secretariat by sending an email to CEAA.PanelRBT2-
CommissionRBT2.ACEE@canada.ca no later than May 28, 2019…”

14.  May 19, 2019, Decisions rendered on Motions filed for RBT2, Document #1777: link to 
‘Decision of the Review Panel on Motion by Roger Emsley regarding Alternative Means, May 17, 
2019’
Page ¾ …”Decision - The Panel’s decision to not order the Proponent to conduct a further study 
of alternative means does not preclude participants from questioning the Proponent during the 
hearing on the issue. The Panel has not made any conclusions on ‘alternative means’, including 
whether there are technically and economically different ways to carry out the designated 
Project… 
Further, the Panel has added to the hearing schedule a topic-specific session on alternative 
means of carrying out the Project that are technically and economically feasible. This session is 
scheduled for May 31, 2019….
One of the objectives of the hearing is for the Proponent to explain the Project and respond to 
concerns and questions raised by Participants and the Panel during the public hearing and for 
the Proponent and Participants to share their perspectives on the potential environmental 
effects of the Project, including the issue of alternative means. Not until all information has been 
provided and questioned at the hearing can the Panel complete it assessment of alternative 
means.”

https://www.ceaa-acee.gc.ca/050/documents/p80054/129802E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/129832E.pdf
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15. May 30, 2019, Letter from the Panel Manager of CEAA to Roger Emsley re: Participation in the 
Alternative Means topic, May 31, 2019, Document #1843:

“…I am writing to advise that the Panel will not allow the PowerPoint presentation, as submitted, 
for two reasons. First, sections 2 to 4 and Attachment A of your presentation discussed above 
constitutes a collateral attack on the Panel's decision to deny your motion on alternative means. 
Second, it is in the nature of argument, not evidence or information. As noted above, in its 
decision on the GCT motion agreeing to hold a topic-specific session on alternative means, the 
Panel was clear that any submission must consist of new information, not simply comments or 
submissions on information already on the record.

The Panel will allow the portions of your presentation that do not constitute argument on the 
validity of the Panel's decision denying your motion. Should you wish, you may resubmit your 
presentation with sections 2 to 4 and Attachment A deleted. The Panel will accept the remainder 
of the presentation as new information. The Panel also advises that, notwithstanding the 
foregoing, you may file your legal opinion and supporting submissions as part of or in support of 
your closing remarks (i.e., as closing argument).

For the purpose of transparency in this public hearing, your original presentation is attached to 
this correspondence. We wish to be clear, however, that the Panel will not permit submissions or 
presentation at the May 31 hearing session on the proper interpretation of section 19(1)(g) of 
CEAA 2012 or on the validity of the Panel's decision on your motion.”

https://www.ceaa-acee.gc.ca/050/documents/p80054/130069E.pdf
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16.  May 30, 2019, From Review Panel Secretariat to Susan Jones re: Participation in the Alternative 
Means topic, May 31, 2019, Document #1849.  The document includes the submission with a 
letter explaining why the Panel will not allow oral presentation of the submission:
“…On May 28, 2019, you provided the Panel with a presentation to be presented on May 31, 2019 
at the topic specific session on alternative means. The Panel has reviewed your presentation and is 
of the view that it is largely argument on the proper interpretation of section 19(1)(g) of CEAA 
2012 and on the environmental assessment process. 

I am writing to advise that the Panel will not allow the presentation during the topic-specific 
session as is given it is in the nature of argument, not evidence or information with respect to 
alternative means to carrying out the designated project that are technically and economically 
feasible. The Panel advises that, notwithstanding the foregoing, you may file your presentation as 
part of or in support of your closing remarks (i.e., as closing argument).”

17.May 30, 2019, Document #1858: Letter from Susan Jones on behalf of the Boundary Bay 
Conservation Committee (BBCC) expressing concern that the Panel will not allow an oral 
presentation on interpretation of ‘alternative means’:  

“…The BBCC questions why we are not permitted to orally address interpretation of ‘alternative 
means’ when the topic is addressed by the Panel in Document 1777:

“The Panel has not made any conclusions on ‘alternative means’, including whether there are 
technically and economically different ways to carry out the designated Project. 

Further, the Panel has added to the hearing schedule a topic-specific session on 
alternative means of carrying out the Project that are technically and economically feasible. This 
session is scheduled for May 31, 2019.”

https://www.ceaa-acee.gc.ca/050/documents/p80054/130077E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/130089E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/129832E.pdf
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The document also refers to the Proponent’s interpretation of ‘alternative means’. It is logical for 
us to submit our interpretation of ‘alternative means’ as it is addressed specifically in Document 
1777. 

Furthermore the ‘alternate means’ for the Project are addressed in hundreds of submissions to 
the RBT2 EIS. It appears that the Review Panel has drawn a conclusion on ‘alternative means’ 
that is so narrow as to discount over five years of public input.  With the narrow interpretation, 
the public input would not be meaningfully included. Such a narrow interpretation was 
expressed by the Panel at the Public Information Session on January 30, 2019.

As the Panel has raised the subject of interpretation again in Document 1777, surely the 
participants have a right to be heard on the same topic. 

The disallowing letter also claims BBCC has not provided information with respect of alternative 
means of carrying out the designated project. We respectfully point out that pages 15-19; 22; 
23; 25; 34-42 address evidence or information with respect to alternative means. 

Document 1777 does not specify that oral submissions cannot be in the nature of an argument. 

Document 1777:
“One of the objectives of the hearing is for the Proponent to explain the Project and respond 

to concerns and questions raised by the Participants and the Panel during the public hearing 
and for the Proponent and Participants to share their perspectives on the potential 
environmental effects of the Project, including the issue of alternative means. Not until all 
information has been provided and questioned at the hearing can the Panel complete its 
assessment of alternative means.”
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The BBCC has responded in good faith in our oral submission with our perspectives on the 
potential environmental effects of the Project, including the issue of alternative means.
The BBCC suggests that by preventing our perspectives the Panel will not be provided with full 
information at the public hearing.

The BBCC has been informed that the submission can be submitted for closing remarks. If the 
Panel discounts our perspectives as the Public Hearing, then we conclude they will never be 
seriously and meaningfully considered.

18.  May 31, 2019, Public Hearing:  Roger Emsley spoke but was not allowed to give the full 
presentation.  Hearing Transcript, Volume 15, May 31, 2019, Document 1859, pages 126 to 140.  
Roger Emsley presented slides 5 to 8 of his presentation, Document 1851.   

19.  May 31, 2019, Susan Jones spoke on behalf of BBCC but was not allowed to give the full 
presentation.  Hearing Transcript, Volume 15, May 31, 2019, Document 1859, pages 156 to 169.  
Susan Jones spoke to slides 34 to 41of the BBCC presentation which is located in Document 
#1849 pages 2 to 43.

https://www.ceaa-acee.gc.ca/050/documents/p80054/130112E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/130079E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/130112E.pdf
https://www.ceaa-acee.gc.ca/050/documents/p80054/130077E.pdf


Attachment C
Roberts Bank Terminal 2 Project – Alternative Means
Prepared by: Andrea Lesperance – Articled Student, UVic ELC
Supervised by: Calvin Sandborn, Q. C. – Legal Director, UVic ELC
Facts
A Review Panel is conducting an environmental assessment of the Vancouver Fraser Port Authority’s proposed 
project at Roberts Bank Terminal 2 Project. 
On May 3, 2019, Mr. Emsley submitted a motion:
That the RBT2 Panel require VFPA to carry out a proper study of “alternative means” of carrying out the 
designated project (RBT2) that are technically and economically feasible and the environmental effects of any 
such alternative means” as required in CEAA 2012 section 19(1)(g).
In support of the motion, Mr. Emsley stated that:
Clearly alternatives to RBT2 offer sufficient capacity for Canada’s trading needs at half the cost of RBT2.
The Review Panel denied Mr. Emsley’s motion on the basis that a terminal elsewhere, such as in Prince Rupert, 
is an “alternative to the designated Project,” rather than an “alternative means of carrying out the designated 
project”. 
The Review Panel said that this decision does not preclude participants from questioning the Proponent during 
the hearing on ‘alternative means.’
Analysis of Law and Facts
Under the Canadian Environmental Assessment Act, 2012 the “purpose of the designated project” and 
“alternative means of carrying out the designated project that are technically and economically feasible and 
the environmental effects of any such alternative means” must be taken into account in an environmental 
assessment of a designated project. 
The purpose of the project and alternatives to be assessed are connected. “The assessment of alternatives to 
the project and alternative means of carrying out the project is bounded by the purpose of the project” as 
articulated in the proponent’s EIS. CEA Agency’s OPS states that “[t]he purpose of the designated project is 
defined as the rationale or reasons for which the designated project would be carried out from the proponents 
perspective. It conveys what the proponents intend to achieve by carrying out the designated project.”



Purpose of the Project

In their Environmental Impact Statement, the Vancouver Fraser Port Authority said that that the proposed 
project:

is an important component of [Port Metro Vancouver]’s plan to meet growing demand for container capacity in 
support of Canada’s import and export markets. By providing for an additional 2.4 million twenty-foot 
equivalent units of container capacity per year, the Project will help to ensure that container capacity on the 
west coast of Canada is sufficient to meet projected demand to 2030.

Arguably, then, the purpose of the project is to ‘meet growing demand for container capacity in support of 
Canada’s import and export markets.’ As such, the environmental assessment should consider alternative 
means of carrying out the project, which would fulfil this purpose.

Alternative Means or Alternative to?

The Proponent and Review Panel consider the expansion of other terminals (such as the Fairview Terminal at 
Prince Rupert and the Global Container Terminals at Deltaport) to be an alternative to the Roberts Bank 
Terminal 2 Project rather than an alternative means of carrying out the project. The Review Panel seems to 
agree with the Proponent (Vancouver Fraser Port Authority) that the VFPA and the Review Panel should not be 
required to consider other possible marine terminal locations as “alternative means of carrying out the 
designated project that are technically and economically feasible” because they are not technically feasible due 
to the fact that they are outside the jurisdiction of the VFPA. This means that because the VFPA cannot 
themselves undertake an expansion of the Prince Rupert Port instead of the Roberts Bank terminal, the 
expansion of the Prince Rupert Port is not a technically or economically feasible alternative means of carrying 
out the project.

In their decision on Mr. Emsley’s motion, the Review Panel applied an Operational Policy Statement that 
interprets the CEAA, 2012 s. 19(1)(g) requirement caveat “that are technically and economically feasible” to 
mean those that are technically and economically feasible for the proponent. There may be an opportunity to 
argue that while the CEAA Operating Policy Statement Addressing “Purpose of” and “Alternative Means” under 
the Canadian Environmental Assessment Act, 2012 states that alternative means are “the various technically 
and economically feasible ways under consideration by the proponent that would allow a designated project 
to be carried out” this is not consistent with CEAA, 2012 at s. 19(1)(g) because the actual statutory provision 
does not limit alternative means to those that are technically and economically feasible for the proponent to 
undertake.



Lessons from CEAA, 1992 and Corresponding Policy Statement

Under the Canadian Environmental Assessment Act, 1992, a review panel was required consider 
“alternatives to the project” that the responsible authority (for a screening, comprehensive study, 
mediation, or assessment by review panel) or Minister (other than for a screening) may have required. 
The 1994 version of Considering Alternative Means of Carrying out a Project Under the Canadian 
Environmental Assessment Act classified “alternatives to the project” as those that are “functionally 
different ways of approaching and dealing with a problem or opportunity” and provided the example: 
“if a project is a landfill site, alternatives to the project may include the export of waste outside of the 
study area, incineration with landfilling or extensive application of reduction, reuse and recycling 
technology with landfilling.”

For comprehensive studies of a project by a review panel, there was an additional requirement to 
consider “alternative means of carrying out the project that are technically and economically feasible”. 
The 1994 Considering Alternative Means of Carrying out a Project Under the Canadian Environmental 
Assessment Act stated that “alternative means of carrying out the project” are “alternatives of a similar 
technical character or ones that are functionally the same” and provided the example: “if the project is 
a landfill, an alternative means may be another site for the landfill.” On site alternatives, the guidance 
document stated that “[t]he initial evaluation of site alternatives would use valued ecosystems, social 
and cultural amenities and unacceptable technical factors to develop objective criteria to eliminate 
certain sites/areas from further consideration.” It did not say that site alternatives should be limited to 
those within the jurisdiction or control of the proponent.

Further, the Canadian Nuclear Safety Commission’s 2008 Staff Review Procedure: Proponent 
Environmental Impact Statement (EIS) for a New Nuclear Power Plant – Alternative Means of 
Undertaking the Project and Alternatives to the Project stated that an assessment of alternative means 
of carrying out the project should include both “siting of new nuclear reactors in different locations 
within the existing site” and “siting of new nuclear reactors in locations outside the existing site.”



Policy Considerations

Environmental assessment is “a planning tool that is now generally regarded as an integral 
component of sound decision-making… As a planning tool it has both an information-gathering 
and a decision-making component which provide the decision maker with an objective basis for 
granting or denying approval for a proposed development.”“Assessing alternatives to the project 
and alternative means of carrying out the project emphasizes the use of environmental 
assessment principles and tools for decision-making and planning, in addition to a project impact 
assessment tool.” The World Bank has indicated:

Alternatives analysis in EA is designed to bring environmental and social considerations into the 
“up-stream” stages of development planning – project identification and earlier – as well as the 
latter stages of site selection, design and implementation. In the absence of such consideration, 
those steps in the project cycle are taken solely on the basis of technical feasibility, economics 
and political preferences, and the EA for such a project tends to be directed to supporting or 
affirming a project proposal. At best, EA becomes a damage limitation exercise, with the benefits 
restricted to identification of mitigation measures.
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Conclusion
Arguably, the purpose of the Roberts Bank Terminal 2 Project is to ‘meet growing 
demand for container capacity in support of Canada’s import and export markets.’ There 
is a reasonable argument that a determination of what activities fall within the scope of 
‘alternative means of carrying out the project’ that would support this purpose should 
include terminal expansions of a similar technical character at alternative locations 
outside of the proposed site. Although the Canadian Environmental Assessment Agency’s 
Operational Policy Statement limits alternatives to those ‘under consideration of the 
proponent’ this is not consistent with CEAA, 2012 – which does not limit alternative 
means to those that are technically and economically feasible for the proponent to 
undertake. 
There is an important policy argument to be made regarding purpose of environmental 
assessment as a planning tool, and the fact that this would be thwarted if the 
alternatives assessment was limited to alternatives that the proponent would undertake. 
Port Authorities only have jurisdiction over small tracts of land and limiting the 
alternatives that could possibly be assessed unduly limits the environmental 
assessment’s scope and its ability to function as a planning tool. As demonstrated by the 
explicit examples used in the 1994 government documents above, quite often the 
relevant environmental alternative will be offsite, involving a different process and 
different owners.  The narrow limitation suggested by the Review Panel in this case 
would -- as the World Bank indicated -- limit environmental assessment to a mere 
damage limitation exercise.  It would not serve the ultimate goal of proactive 
environmental assessment.



CEAA, 2012 at s. 19(1)(f).

CEAA, 2012 at s. 19(1)(g).

Ibid.

Environment Canada and Federal Environmental Assessment Review Office, “Considering Alternative Means of 
Carrying out a Project Under the Canadian Environmental Assessment Act” (1994) at p. 1, online: 
http://publications.gc.ca/collections/collection_2018/acee-ceaa/En106-179-1994-eng.pdf

Roberts Bank Terminal 2 Project – Environmental Impact Statement, Volume 1: Introduction and Project 
Information, at p. 1, online: https://www.ceaa-acee.gc.ca/050/documents/p80054/101388E.pdf

Environment Canada and Federal Environmental Assessment Review Office, Considering Alternative Means of 
Carrying out a Project Under the Canadian Environmental Assessment Act.

Canadian Environmental Assessment Act, SC 1992, c 37 at s. 16(1)(e).

Environment Canada and Federal Environmental Assessment Review Office, Considering Alternative Means of 
Carrying out a Project Under the Canadian Environmental Assessment Act.

CEAA, 1992 at s. 16(2)(b).

Ibid at p. 3.

Ibid at p. 14.

Canadian Nuclear Safety Commission, Staff Review Procedure: Proponent Environmental Impact Statement (EIS) 
for a New Nuclear Power Plant – Alternative Means of Undertaking the Project and Alternatives to the Project 
(2008).

Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, [1992] S.C.J. No. 1 S.C.C. at para 95, 
followed in Pembina Institute for Appropriate Development v. Canada (Attorney General), 2008 FC 302 at para 
15.

Ibid.

The World Bank – Environment Department, “Analysis of Alternatives in Environmental Assessment” 
(December 1996).
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